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IN THE SUPREME COURT OF THE STATE OF UTAH 
STATE OF UTAH, : 
Plaintiff/Appellee, : 
v. t Case No- 920141 
TRACY EUGENE SMITH, t Priority No. 2 
Defendant/Appellant.: 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from the trial court's denial of defendant's 
motion to withdraw guilty plea, which he entered to a charge of 
first degree murder. This Court has jurisdiction over the appeal 
pursuant to Utah Code Ann. § 78-2-2(3)(i) (Supp. 1992). 
STATEMENT OF THE ISSUE ON APPEAL AND 
STANDARD OF APPELLATE REVIEW 
The only issue on appeal is whether the matter defendant seeks 
to litigate is properly before this Court. 
This issue is being presented to the Supreme Court for the 
first time. Therefore, no standard of review applies. Whether the 
matter is properly presented is a question of law for this Court to 
determine. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Any relevant text of constitutional provisions, statutes and 
rules pertinent to the resolution of the issue presented on appeal 
is contained in the body of this brief. 
STATEMENT OF THE CASE 
Defendant was charged with murder in the first degree, a 
capital offense, in violation of Utah Code Ann. §§ 76-5-201, 76-5-
202(1)(d) (Supp. 1985). The information accused defendant of 
intentionally or knowingly causing the death of another while 
engaged in the commission of, or an attempt to commit, robbery or 
aggravated robbery (R. 2-3). 
On November 14, 1988, defendant pled guilty to first degree 
murder. On November 22, 1988, the trial court sentenced him to 
life imprisonment and recommended "that the Defendant not be 
allowed parole or even be considered for parole until he has served 
at least Twenty (20) years" (R. 31). 
On December 4, 1991, defendant filed a motion to withdraw 
guilty plea and a supporting memorandum in the trial court (R. 100-
13). At the same time and based on the same facts, he filed an 
original petition for writ of habeas corpus in this Court, alleging 
ineffective assistance of counsel during sentencing (Br. of App. at 
3). On January 5, 1993, this Court referred the habeas corpus 
petition to the Third District Court, where it is currently pending 
(Addendum A). On February 24, 1992, in a memorandum opinion, the 
trial court denied defendant's motion to withdraw guilty plea (R. 
150-54). This appeal followed. 
STATEMENT OF THE FACTS 
Limited facts are pertinent to the resolution of this case. 
After defendant entered his plea of guilty to first degree murder, 
he filed a motion to withdraw guilty plea. The basis for the 
2 
motion was insufficiency of the evidence to prove his guilt beyond 
a reasonable doubt (R. 110). After marshalling the evidence, the 
trial court denied the motion in a memorandum opinion (R. 150-53). 
In defendant's appellate brief, which urges this Court to either 
reverse the trial court or vacate the twenty-year recommendation, 
defense counsel states: 
After review of the record appellate counsel 
concluded that the lower court was absolutely 
correct in its ruling. . . . The argument that 
Defendant made to the lower court was simply 
without merit. 
(Br. of App. at 14). Counsel apparently convinced defendant that 
the grounds for appeal were not meritorious, Mand therefore 
withdraws any appeal based upon the grounds previously raised 
below" (Br. of App. at 15). Counsel then continues: 
The grounds raised by defendant are clearly 
frivolous and cannot be supported. On the 
other hand, grounds that were not raised by 
the defendant below are, in the opinion of 
counsel, meritorious and deserve consideration 
by some reviewing court. 
(Br. of App. at 15). 
Defendant then goes on to argue for the first time on appeal 
that the trial court: 1) materially changed the basis of the plea 
agreement by tacking on the recommendation that defendant serve 
twenty years prior to being considered for parole; and 2) abused 
its discretion by recommending twenty years without parole in the 
absence of any evidentiary basis for the recommendation (Br. of 
App. at 22). Neither of these issues has been presented to the 
trial court for consideration. 
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SUMMARY OF ARGUMENT 
Defendant concedes that the issues he is asking this Court to 
adjudicate have not been considered by the trial court. In the 
absence of plain error or exceptional circumstances, neither of 
which he has asserted here, defendant may not raise issues for the 
first time on appeal. Because defendant has conceded the frivolity 
of the only claims properly before this Court, this Court should 
affirm the denial of defendant's motion to withdraw guilty plea. 
ARGUMENT 
DEFENDANT CONCEDES THAT THE GROUNDS FOR APPEAL 
RAISED IN THE TRIAL COURT ARE FRIVOLOUS. THE 
ALTERNATIVE GROUNDS DEFENDANT NOW ARGUES ARE 
RAISED FOR THE FIRST TIME ON APPEAL AND ARE 
WAIVED. ACCORDINGLY, THIS COURT SHOULD AFFIRM 
THE TRIAL COURT'S DENIAL OF DEFENDANT'S MOTION 
TO WITHDRAW GUILTY PLEA. 
Defendant's appellate counsel concedes that the argument 
defendant made pro se before the trial court to support his motion 
to withdraw guilty plea "was simply without merit" (Br. of App. at 
14). Counsel has found other grounds which he believes might 
support a positive outcome for his client, however, and so urges 
this Court to consider them for the first time on appeal. Because 
the law is well-settled in this area, such consideration is plainly 
inappropriate. 
"With limited exceptions, the practice of this court has been 
to decline consideration of issues raised for the first time on 
appeal." Espinal v. Salt Lake Citv Bd. of Educ, 797 P.2d 412, 413 
(Utah 1990). Absent exceptional circumstances or plain error, 
neither of which have been asserted here, defendant waives 
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consideration of issues presented for the first time on appeal. 
State v. Gibbons, 740 P.2d 1309, 1311 (Utah 1987). 
At its root, defendant's argument asserts that his guilty plea 
was not knowingly entered because the additional term, a 
recommendation of twenty years in prison prior to consideration for 
parole, materially altered the substance of the plea agreement. 
This argument is closely related to the ineffectiveness claim 
asserted in the pending habeas petition and so should have been 
made a part of that claim or pendant to it.1 Similarly, any other 
attacks on the plea not presented to the original trial court 
should be asserted as part of the habeas corpus proceeding 
currently pending in the Third District Court. Trial courts simply 
cannot be wantonly bypassed in favor of first-time appellate 
review. See State v. Lee, 633 P.2d 48, 53 (Utah 1981). 
Because defendant has conceded the frivolity of the only 
claims properly before this Court, this Court should affirm the 
denial of defendant's motion to withdraw his guilty plea. 
CONCLUSION 
For the reasons stated, this Court should affirm the trial 
court's denial of defendant's motion to withdraw guilty plea. 
1
 The ineffectiveness claim turns on counsel's failure to 
object at the sentencing hearing to the court's recommendation of 
twenty years in prison prior to consideration for parole. 
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RESPECTFULLY submitted this 2__ day of March, 1993 
R. PAUL VAN DAM 
Attorney General 
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Assistant Attorney General 
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STATE OF UTAH 
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